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NOTE AND COMMENT 675 

tial justice must be looked to in each case for an adjustment of the important 
problems growing out of the varied interests of the riparian owner and those 
of his neighbor engaged in the operation of his mine ; and upon consideration 
of each individual controversy, except when the questions involved are quali- 
fied by the existence of peculiar conditions, the duty of the owner of prop- 
erty may be fixed within the limits of the maxim at the head of this article. 

G. A. I. 



Interference With the Formation oe Contracts. — It is an open question 
as to what extent one person may lawfully interfere in the formation of con- 
tracts by others. The boycott and the blacklist are examples of such attempted 
interference made common in recent years by the violent strife between 
organized capital and organized labor. Minnesota has undertaken to settle 
one phase of this question by statute (Rev. Laws 1905, §5097), which a 
recent case (Joyce v. The Great Northern Ry. Co. (1907), no N. W. Rep. 
975 ) has interpreted and applied. 

The portion of the statute here material is as follows : "It shall be unlaw- 
ful for any two or more employers, or any two or more corporations, to 
combine or to agree to combine or confer together for the purpose of inter- 
fering with or preventing any person or persons from procuring employment, 
either by threats, promises, or by circulating or causing to be circulated 
blacklists, or for the purpose of procuring and causing the discharge of any 
employee or employees by any means whatsoever." Plaintiff in the case above 
cited was employed by the Union Depot Company as a track repairer. The 
defendant with other railway companies was a tenant of the Depot Company, 
paying rent for the use of its property, and had the exclusive control of 
three tracks leading thereto. Plaintiff, while repairing a track, was struck 
by defendant's engine, through the negligence, as he alleged, of defendant's 
engineer. Before he was recovered sufficiently to resume work, defendant's 
claim agent wrote to the Depot Company requesting that it refuse to take 
plaintiff on again unless he would release the railway company from all lia- 
bility for the injury, in return for the payment of his medical expenses during 
his disability. The Depot Company acceded to the defendant's request and, 
Joyce being unwilling to sign the release, was refused reemployment. There- 
upon he brought suit against the railway company in two separate causes of 
action, (1) for injury to his person caused by the alleged negligence of 
defendant's servant; (2) for the wrongful conduct of defendant in prevent- 
ing his securing employment from the Union Depot Company. The trial 
court dismissed the second cause of action, and from an order denying a new 
trial as to that, plaintiff appealed. The attention of the court was first called 
to the statute by one of its members in consultation and additional briefs were 
called for. 

The defendant contended: First, the sole object of the statute was to 
prevent conspiracy on the part of employers, designed to coerce employees, 
and the evidence here did not disclose a conspiracy. The court held, how- 
ever, that the evident intent of the statute was to remedy the evils arising 



676 MICHIGAN LAW REVIEW 

from the "malicious conduct of employers in interfering with the free exercise 
of the will of employees in pursuing their calling * * * of which black- 
list cases furnish an illustration." The terms of the statute were much 
broader than council for defendant contended, and it was a question for the 
jury to determine whether on the facts disclosed there was not a conference 
within the meaning of the statute. 

A second contention of the defendant, and the ground on which the trial 
court dismissed the action, was that the railway company had such an interest 
in the conduct of the affairs of the Depot Company as to justify it in request- 
ing the latter company not to employ any workman who may not be accept- 
able to the railway company. The court on this point conceded that the 
statute could not be given a literal application. "That is, it should not be so 
construed or applied that a rightful interference in preventing a person from 
obtaining employment with a particular employer would constitute a violation 
of its provisions. * * * Or as expressed in the case of Hobe v. Swift, 58 
Minn. 84, 59 N. W. 831, the courts may 'spell the defense of good faith into 
the statute.' " Price v. Denison, 95 Minn. 106, 103 N. W. 728. A person may 
take such action in furtherance of his own interests, in the preservation and 
protection of his property rights, as circumstances may require, and so long 
as he does not act maliciously (that is, without justifiable cause) "toward, or 
unreasonable or unnecessarily interfere with the rights of his neighbor, he 
cannot be charged with actionable wrong, whatever may be the result of his 
conduct in pursuing his own welfare." If it was true, as defendant claimed, 
that the plaintiff was injured through his own negligence, and was prosecuting 
a wholly groundless claim, his character was such that the defendant might 
lawfully oppose his reemployment by the Depot Company which would place 
him in a position to assert other claims of the same nature. If, on the other 
hand, the defendant used its influence with the Depot Company to coerce 
the plaintiff into releasing a valid claim, its action was not justifiable. The 
question should have been left to the jury to determine from the evidence 
which position was the correct one. 

Accepting the above interpretation, the problem is presented, what amounts 
to a justification? It is closely analagous to the original question confronting 
the courts when they seek to determine what, under the principles of the 
common law, amounts to an unlawful interference with the right to make 
contracts. It is an element of the natural liberty of all normal persons to be 
free to enjoy the fruits of their labor, skill, enterprise, without hindrance. 
"He that hinders another in his trade of livelihood, is liable to an action for 
so hindering him." Holt in Keeble v. Hickeringill, 11 East 574; CoolEV, 
Torts, p. 328. Interference with the right by force, fraud, or intimidation is 
unquestionably wrongful. In Garret v. Taylor (18 James 1 Cro. Jac. 567), 
one was held liable who by threats of mayhem, and suits of law prevented 
customers from patronizing plaintiffs' quarry. This is the unlawful element 
present in most boycott cases. Gray v. Building Trade Council, 91 Minn. 
171 ; Vegelahn v. Guntner, 167 Mass. 92 ; Hopkins v. Oxley Stave Co., 83 
Fed. Rep. 912; Moore v. Bricklayers' Union, 23 Ohio L. J. 48; Temperton v. 
Russell [1903], 1 Q. B. 715; Casey v. Typographical Union, 45 Fed. 135. 
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Threat of financial loss may be as effective as threat of personal injury. The 
presence of combination or conspiracy in these cases is material only as 
affecting the force available to give meaning to their threats. It would seem 
that the accomplishment of the same end by an individual possessed of the 
same power to intimidate, would be equally unlawful, Holmes in Vegelahn 
v. Guntner, supra; Toledo, A. A. & N. M. Ry. Co. v. Penn Ry. Co., 54 Fed. 
Rep. 730 ; Ertz v.« Produce Co., 79 Minn. 140 ; Brewster v. C. Millers Sons 
Co., 101 Ky. 368; Mogul Steamship Co. v. McGregor [1802], A. C. 25. 

The puzzling question has been whether persuasion alone, with or without 
malice in law or in fact may amount to a wrongful interference with the 
right to contract. See Note 62 L. R. A. 709. Under our constitutional form 
of government this right of personal liberty against the violation of which 
by individuals the common law gives a remedy, is protected from arbitrary 
infringement at the hands of the legislature. Tiedeman, State and Federal 
Control of Persons and Property, pp. 15, 76; Redfield's annotation to Peo- 
ple v. Turner, 55 111. 280; Allgeyor v. La., 165 U. S. 578; 3 Mich. Law Rev. 
617. 

The state may curb the liberty of each individual for the benefit of the 
public as a whole or to protect other individuals in the exercise of equal 
rights. Just how far it may go in any particular case, must always be a 
question of some difficulty, the ultimate answer to which rests with the 
courts. It is this difficulty that the courts meet in construing and applying 
such a statute as the one in question. From this standpoint, the cases are 
suggestive that indicate the extent to which the courts have gone to protect 
the right to contract of one person in restraining the natural liberty of others. 

In Mattison v. L. S. & M. S. Ry. Co., 2 Ohio N. P. 276, defendant was 
held liable for blacklisting plaintiff and maliciously preventing his employ- 
ment by another railway company. In Vanarsdale v. Laverty, 69 Pa. 103, 
defendants, for the purpose of injuring plaintiff, and without any valid 
grounds addressed a petition to a school board to prevent plaintiff from 
receiving employment as a teacher. The act was held unlawful. They had 
a "right to speak out but * * * the right of petition is not so sacred that 
the private purposes and motives of the actors cannot be inquired into." 

Several cases have arisen where an employer has forbidden his employees 
from patronizing a store or business carried on by some third party. In 
Payne v. Western & A. Ry. Co., 13 Lea. 507, 49 Am. Rep. 666, the employer 
was not held liable to the third party. The holding was similar in Robison 
v. Texas Pine Land Ass'n (Tex. Civ. App.), 40 S. W. 843, justified here on 
the ground of lawful trade competition; the defendant was operating a com- 
pany store with which plaintiff competed. Upon facts similar to those in 
the Payne case, supra, the opposite conclusion was reached in Graham v. St. 
Charles Street Ry. Co., 47 La. Ann. 214; International & G. N. Ry. Co. v. 
Greenwood, 2 Tex. Civ. App. 76, and Chiatovich v. Hanchett, 88 Fed. Rep. 
873. The reasoning was in general that while the employer could hire whom- 
soever he would he had no right to 'make the injury of a third party a condi- 
tion of employment to gratify his own whim, caprice or prejudice. 

Ordinary trade competition is lawful howsoever it may injure others, 
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and one may give discounts below actual cost of service to those who will 
deal with him exclusively, under-sell, grant rebates, etc., for the purpose of 
upbuilding his own business. Mogul Steamship Company v. McGregor [1892], 
A. C. 25; Lough v. Outerbridge, 143 N. Y. 271; Ajello v. Worsley [1898], 1 
Ch. 274; Continental Ins. Co. v. Fire Underwriters, 67 Fed. Rep. 310. But 
when wholesale lumber dealers persuaded other dealers not to deal with the 
plaintiffs who were mill owners, because they had sold direct to consumers, 
they were held liable. Olive v. Van Patten, 7 Tex. Civ. App. 630; Delz v. 
Winfree, 80 Tex. 400; Jackson v. Stanfield, 137 Ind. 592, and Ertz v. Produce 
Exchange Co., 79 Minn. 140, are similar in effect. The object in these cases 
was to interfere in the internal affairs of the plaintiffs, directly injuring them, 
for the purpose of indirectly benefiting the defendants by maintaining a 
monopoly. 

In several cases the officers or members of trade unions have been held 
liable, where, for the purpose of compelling the plaintiff to conform to their 
regulations they have deprived him of present or prospective patrons by 
threatening to boycott the latter if they dealt with him. Gray v. Building 
Trade Council, 91 Minn. 171; Temperton v. Russell [1893], 1 Q. B. 715; 
Quinn v. Leathern [1901], A. C. 495. On the other hand, their action has 
been justified on the ground of lawful trade competition where they have 
prevented the employment or procured the discharge of the plaintiff by 
refusing to work with him under a common employer. Nat. Protective Ass'n 
v. Cumming, 170 N. Y. 315; Allen v. Flood [1898], A. C. 1, 1 Mich. Law 
Rev. 28; Contra, Berry v. Donovan (1905), 188 Mass. 353, 74 N. E. Rep. 603, 
where the sole object was to compel the plaintiff, or fellow workman, to 
join the union, a matter in which he should be allowed to exercise his own 
discretion. The court said the action would have been justifiable if the 
plaintiff had been an incompetent or unsafe workman. 

In Vegelahn v. Guntner, 167 Mass. 92, defendants were enjoined from 
maintaining pickets in front of plaintiff's building and from preventing other 
workmen from entering his employment either by force, intimidation, or per- 
suasion. Mr. Justice Field and Mr. Justice Holmes dissented on the ground 
that if they had a right to strike at all, they also should be allowed to state 
their grievances to others, and thus by lawful persuasion procure their aid 
in effecting the object of the strike. Holmes, in his opinion made an obser- 
vation that becomes patent after a review of the cases. "It is on the ques- 
tion of what shall amount to a justification, and more especially on the nature 
of the considerations which really determine or ought to detertnine the answer 
to that question that judicial reasoning seems often to be inadequate. The 
true grounds of decision are considerations of policy and social advantage, 
and it is vain to suppose that solutions can be attained merely by logic, and 
the general propositions of law that nobody disputes." Some confusion has 
resulted from the failure to distinguish between malice in law and malice in 
fact. See 2 Mich. Law Rev. 305. The subject may be summed up in general 
terms in the language of the court in Berry v. Donovan, supra, where the 
plaintiff employed at will lost his place through the malicious intermeddling 
of the defendant. "Such a right (of contract) may be lawfully interfered 
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with only by one who is acting in the exercise of an equal or a superior right 
which comes in conflict with the other. An intentional interference with 
such a right without lawful justification is malicious in law even if it is 
from good motives and without express malice." It permits "reasonable 
efforts of a proper kind which have a direct tendency to benefit one party in 
his business at the expense of another." Of course, the gist of the question 
is, however, what are "reasonable efforts" and what rights of the defendant 
are "equal" or "superior" to the plaintiff's? 

Interference with the formation and interference with the performance 
of contracts are analagous subjects. The latter has been treated in previous 
numbers of this Review. In an article by Prof. Wilgus on Allen v. Flood, 
[1898], A. C. 1, 1 Mich. Law Rev. 28, and Note and Comment by H. L. W. 
in Glamorgan Coal Co. et al. v. S. Wales Miners' Federation et al. [1903], 
2 K. B. 54s, 2 Mich. Law Rev. 305; on Berry v. Donovan, 188 Mass. 353, 4 
Mich. Law Rev. 58, and on S. Wales Miners' Federation v. Glamorgan 
Coal Co. [1905], A. C. 239, 4 Mich. Law Rev. 138. In these articles the 
history of this right of action has been traced from its inception in old feudal 
principles to the present doctrine laid down in the Glamorgan case, that 
"knowingly inducing breach of contract without just cause is unlawful." 
The right of action for interference with the formation of contracts is of 
recent origin and is a recognition of the need of more adequate protection to 
individual liberty. The tendency of modern cases is to place the two in the 
same category. See articles by Jeremiah Smith, 20 Harv. Law Rev., pp. 253, 
345, 429. However, while no clear line of demarcation yet appears in the 
cases, it seems reasonable that less would be required to justify interference 
with the formation than with the performance of contracts. Walker v. 
Cronin, 107 Mass. 555; Pope Motor Car Co. v. Keegan, 150 Fed. 148; Harges 
Furniture Co. v. Amalgamated Wood Workers' Local Union, 165 Ind. 421, 
2 L. R. A. (n. s.) 788. A. B. C. 



The Right of Directors to Use Corporate Funds in Getting Proxies 
From the Stockholders. — There has been much interest of late in the ques- 
tion of the right of the directors of a corporation to use the corporate funds 
in securing their own reelection, or in gaining support for some particular 
policy. The question, though one of great practical importance, has seldom 
reached the courts, and what seems to be the first American decision on the 
subject has been recently handed down by the New York Court of Appeals in 
Lawyer's Advertising Co. v. Consolidated Ry. Lighting & Refrigerating Co. 
(1907), — N. Y. — , 80 N. E. Rep. 199. In this case a majority of the direct- 
ors were engaged with the president in a contest for the control of the cor- 
poration. By contract with plaintiff they published in its newspapers not 
only notices of a stockholder's meeting, but notices urging the stockholders 
to execute proxies and return them to the directors for their use in the con- 
test, and they- published a reply to a circular which had been sent to the 
stockholders by the other faction. The plaintiff sued the corporation on the 
contract. But the court held that the directors had no right to divert the 



